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According to Article 19(1) of the Treaty on European Union (TEU), Member States
are responsible for providing remedies sufficient to ensure effective legal protec-
tion in the fields covered by Union law. Environmental law (Article 4(2)(e) of the
Treaty on the Functioning of the EU (TFEU) in combination with Articles 191-193
TFEU) is such a field.? It should be noted that in the EU substantive environmental
rules (emission standards, quality standards, products standards, etc.) have been
harmonised to a significant extent. This substantive law, generally contained in Un-
ion directives, is transposed into national legislation and applied and enforced by
national authorities.

However, with respect to issues concerning access to justice in environmental mat-
ters things are different. The EU Member States are in principle competent to de-
termine (and responsible for determining) the applicable procedures and the way
they are organised.

In other words, the way in which a provision of Union environmental law can be
invoked in the national legal system and the form in which this occurs depends
largely on national law. According to the established case law of the European
Court of Justice, it is, in the absence of Union law, for the national legal order of
each Member State to designate the competent courts and to lay down the proce-
dural rules for proceedings designed to ensure the protection of the rights which
individuals acquire through the direct effect of Union law.? In other words, Union
law does not in principle concern itself with the manner in which it is applied within
the national legal orders. This is known in European law as the principle of proce-
dural autonomy. As an expression of the subsidiarity principle, procedural auton-
omy implies a degree of variation in the manner in which substantive Union law is

' This chapter builds on some of my previous publications, e.g., ‘Who is the referee? Access to Justice
in a Globalised Legal Order. A Case Analysis of ECJ Judgment C-240/09 Lesoochranarske zoskupenie
of 8 March 2011’. In: REALaw 2011/1, p. 85-97.

2 The competences of the EU in the area of environmental protection must be regarded, also in the
words of the Article 4(2) TFEU, as a ‘shared competence’. A shared competence implies that both the
Union and Member States may legislate and adopt legally binding acts in that area. However, the
Member States shall exercise their competence only to the extent that the Union has not already ex-
ercised, or has decided to cease exercising, its competence. Cf. in general J.H. Jans and H.H.B. Vedder,
European Environmental Law, 4th edition, Europa Law Publishing 2012.

3 Case 45/76 Comet [1976] ECR 2043; Case 33/76 Rewe [1976] ECR 1989 and Case 265/78 Ferwerda
[1980] ECR 617. Cf. on this so-called Rewe/Comet case law: Jans et al., Europeanisation of Public Law.
Europa Law Publishing 2007, Chapter 2.



applied throughout the Member States.

And indeed, it has emerged from research? that national procedural environmental
law varies from one European country to the next. There are, for example, differ-
ences in time limits for appeal,® standing requirements in particular for NGOs, ac-
cess to legal aid, intensity of judicial review,® court and other legal costs,’ differ-
ences in the length of judicial proceedings, etc. As aresult, comparable proceedings
may produce very different outcomes.

Although there is no general competence of the Union legislature to harmonise le-
gal proceedings in the Member States it does act, bit by bit, when the Union legis-
lature considers that these differences have become too great in a certain area and
it may decide to take legislative action and harmonise national legislation in that
area. In such cases, it is not only the substantive law that is harmonised but also the
manner in which Member States must apply it. With respect to access to justice in
environmental matters, the main legal instrument is the UNECE Convention on Ac-
cess to Information, Public Participation in Decision-Making and Access to Justice
in Environmental Matters (the so called Aarhus Convention). The Aarhus Conven-
tion is a, in EU-speak, a ‘mixed agreement’, one to which both the EU and its Mem-
ber States are parties.® For the time being, it suffices to say that access to justice in
environmental matters is influenced by three sets of rules: international environmen-
tal law (the Aarhus Convention), EU environmental law (the Directives and the Reg-
ulation implementing the Aarhus Convention in the EU) and national environmental
law (national rules on access to court).

The first case law shows the interplay of these rules on access to court. However,
before we are to consider some of these cases, we have to present the rules of
the Aarhus Convention and its EU implementing measures in a little more detail.

4 See, for example, N. de Sadeleer, G. Roller & M. Dross (eds.), Access to Justice in Environmental
Matters and the Role of NGOs; Empirical Findings and Legal Appraisal. Europa Law Publishing 2005.

5 Cf. English Court of Appeal 12 April 2000 Regina v North West Leicestershire Country Council, East Mid-
lands International Airport Ltd., ex parte Moses [2000] Env. L.R. 443. Reasonable time limits have been
upheld as being compatible with the requirements of Union law; Case C-188/95 Fantask [1997] ECR I-
6783.

6 Cf. with respect to the Aarhus Directive 2003/35 requiring courts to examine the substantive legality
of a decision Case C-427/07 Commission v Ireland [2009] ECR I-6277, paras. 87-89.

7 (f. also Case C-427/07 Commission v Ireland [2009] ECR I-6277, paras. 92-93.

8 Decision 2005/370/EC, OJ 2005 L 124/1.



Under Article 216(2) TFEU, agreements concluded by the EU are binding on the in-
stitutions of the Union and on its Member States. Provisions of EU law must as far
as possible be interpreted in a manner that is consistent with international agree-
ments concluded by the Union.? At the same time, national courts are required to
interpret national procedural rules as far as possible in the light of the international
commitments of the European Union." Where the subject matter of an agreement
concerns partly the competence of the Union and partly that of the Member States,
it is essential to ensure close cooperation between the Member States and the Un-
ion, both in the process of negotiation and conclusion and in the fulfilment of the
commitments entered into.” In addition, Member States must refrain from
measures — unilateral or otherwise — which could jeopardise the attainment of the
Union’s objectives.

As is clear from Article 4 TFEU, environmental policy is a ‘shared’ competence. Nei-
ther the Union nor its Member States have exclusive competence in this area. This
is also reflected in Article 191(4) TFEU, in the field of external relations. Multilateral
environmental conventions and the Aarhus Convention are not different in this re-
spect, and will, as a rule, fall partly under the competence of the Union and partly
under the competence of the Member States.

In this paper we will concentrate our analysis on Articles 9(2), 9(3) and 9(4) of the
Aarhus Convention. Article 9(2) of the Aarhus Convention requires access to justice
for a group of decisions specifically listed in the Convention and reads:

Each Party shall, within the framework of its national legislation, ensure that
members of the public concerned

(a) Having a sufficient interest

or, alternatively,

(b) Maintaining impairment of a right, where the administrative procedural
law of a Party requires this as a precondition, have access to a review procedure

9 (f. Case C-284/95 Safety Hi-Tech [1998] ECR I-4301, para. 22, and as regards the Aarhus Convention
in particular, Case C-240/09 Lesoochrandrske zoskupenie, judgment of 8 March 2011, especially paras.

50-51.
10 Cf. Case C-53/96 Hermés International [1998] ECR 1-3603, para. 28.

" See, for example, in the field of environmental law Case C-246/07 Commission v Sweden [2010] ECR
1-3317.



before a court of law and/or another independent and impartial body established
by law, to challenge the substantive and procedural legality of any decision, act or
omission [...].

Article 9(3) provides a basic obligation to provide access to justice for all other de-
cisions relating to the environment:

In addition [...], members of the public have access to administrative or judicial
procedures to challenge acts and omissions by private persons and public authori-
ties which contravene provisions of its national law relating to the environment.

Article 9(4) of the Aarhus Convention provides essentially that environmental re-
view procedures shall be ‘[...] fair, equitable, timely and not prohibitively expen-
sive’. The provision is applicable both to Article 9(2) and 9(3) procedures. To meet
the obligations under the Aarhus Convention, the EU took the following measures:

- Regulation 1367/2006 on the application of the provisions of the Aarhus Con-
vention on Access to Information, Public Participation in Decision-making and
Access to Justice in Environmental Matters to Community institutions and bod-
ies;” In view of the fact that the EU institutions do not take decisions falling
under Article 9(2) of the Aarhus Convention, the Regulation, by creating an in-
ternal review procedure for certain NGOs, deals with Article 9(3) of the Conven-
tion in particular.

- Directive 2003/35 providing for public participation with respect to the drawing
up of certain plans and programmes relating to the environment.” The pream-
ble to that directive shows that it is exclusively intended to implement Article 9
paragraphs 2 and 4 of the Aarhus Convention. The directive more or less copied
and pasted Articles 9(2) and (4) of the Convention and provides a legal frame-
work for access to justice in the Member States as far as it concerns decision-
making on EIAs and with respect to major industrial installations. A proposal
from the Commission to implement the access to justice provisions of Article
9(3) Aarhus Convention via a directive is, politically speaking, ‘dead’."* In other
words, the European legislature has still not taken any measures to implement
Art. 9(3) Aarhus Convention with respect to environmental decisions by the
Member States.

20J 2006 L 264/13.
3 0J 2003 L 156/17.

4 COM/2003/0624 final.



We have already mentioned that the Aarhus Convention is a so-called ‘mixed agree-
ment’. It is clear from the case law of the CJEU that when a convention falls partly
within the competence of the Member States and partly within that of the Union,
it can only be implemented by means of a ‘close association between the institu-
tions of the Community and the Member States both in the process of negotiation
and conclusion and in the fulfilment of the obligations entered into.”” The conclu-
sion of mixed agreements requires that certain matters must be regulated with re-
gards to the relationship between the Union and its Member States on the one
hand, and the other parties to the convention on the other. A problem with mixed
environmental agreements concerns the extent to which the Union and its Member
States are bound by them vis-a-vis the other contracting parties. After all, mixed
agreements are concluded, because neither the Union nor the Member States has
exclusive competence. To what extent does this internal division of powers affect
the legal position of the other parties? Is the Union only bound as far as third coun-
tries are concerned in respect of those provisions that fall within its competence?
To overcome these problems, most multilateral treaties on the environment con-
tain specific provisions on the matter. With respect to the Aarhus Convention, the
EU declared:

‘[...] that the legal instruments in force do not cover fully the implementation of the obligations
resulting from Article 9(3) of the Convention as they relate to administrative and judicial proce-
dures to challenge acts and omissions by private persons and public authorities other than the
institutions of the European Community as covered by Article 2(2)(d) of the Convention, and that,
consequently, its Member States are responsible for the performance of these obligations at the
time of approval of the Convention by the European Community and will remain so unless and
until the Community, in the exercise of its powers under the EC Treaty, adopts provisions of Com-
munity law covering the implementation of those obligations.’*®

This declaration of competence also raises the question of the CJEU’s authority to
interpret provisions of mixed agreements, in this case the provisions of the Aarhus
Convention. The general rule on this has been laid down by the ECJ in Merck Gen-
éricos.” In essence, the Court held in that judgment that the jurisdiction to ascribe

5 Opinion 2/91[1993] ECR I-1061 (ILO-convention no. 170). Cf. also the ‘principle of sincere cooperation’
mentioned in Article 4(3) TEU.

6 See Decision 2005/370/EC, Council Decision of 17 February 2005 on the conclusion, on behalf of the
European Community, of the Convention on access to information, public participation in decision-
making and access to justice in environmental matters. OJ 2005 L 124/1 and OJ 2006 L 164/17.

7 Case C-431/05 Merck Genéricos Produtos Farmacéuticos [2007] ECR I-7001.



direct effect to a provision of a mixed agreement depends on whether that provi-

sion is found in a sphere in which the EU had legislated. If so, EU law would apply;

if not, the legal order of a Member State was neither required nor forbidden to ac-
cord to individuals the right to rely directly on the rule in question.

We have already mentioned in the introduction that, within the European Union,
access to justice in environmental matters is influenced by three sets of rules: in-
ternational environmental law (the Aarhus Convention), EU environmental law
(the Directives and the Regulation implementing the Aarhus Convention in the
EU) and national environmental law (national rules on access to court). Let us in-
troduce the main ‘players’ with respect to the interpretation of the access to jus-
tice provisions of the Aarhus Convention. They are:

- the Aarhus Compliance Committee and parties to the Aarhus Convention

joined in the Meeting of the Parties (MoP);

- national courts of the contracting parties;

- the Court of Justice of the European Union;

- the European Court on Human Rights.

An important role to ensure compliance with the provisions of the Aarhus Conven-
tion is played by the so-called Aarhus Compliance Committee (ACC). The origins of
the ACC can be found in Article 15 of the Aarhus Convention that provides:

The Meeting of the Parties shall establish, on a consensus basis, optional arran-
gements of a non-confrontational, non-judicial and consultative nature for re-
viewing compliance with the provisions of this Convention. These arrangements
shall allow for appropriate public involvement and may include the option of consi-
dering communications from members of the public on matters related to this Con-
vention.

Inits decision I/7 MoP the Meeting of the Parties decided that ‘communications may
be brought before the Committee by one or more members of the public concer-
ning that Party’s compliance with the Convention.” The ACC consists of eight in-
dependent experts who have recognised competence in the field and who serve in
their personal capacity. Remarkably, the ACC accepts not only the submissions of
Parties to the Convention and referrals from the Secretariat about non-compliance



with the Convention but also communications from the public. The ACCis not to be
regarded as court or tribunal providing individual remedies to individuals. Its main
focus is to strengthen compliance by making recommendations to the Meeting of
the Parties. According to the Committee’s first Chairman, Prof. Veit Koester: ‘If and
when the Committee does reach some conclusions, these will be referred to the
Meeting of the Parties, which will be the final arbiter as to whether or not there is
a case of non-compliance.” From the perspective of the Aarhus Convention and its
objectives this statement makes perfect sense.

However, let us take a different perspective, that of the European Court of Justice.
The Aarhus Convention is a ‘mixed treaty’ and, as a matter of EU law, binding on
the EU and its Member States. In the terminology of the CJEU: the Aarhus Conven-
tionis ‘anintegral part of the legal order of the European Union’ (Slovak Bears case).
Furthermore, although in particular Directive 2003/35 more or less copied the pro-
visions of the Aarhus Convention, from a formal point of view the access to justice
provisions of Directive 2003/35 are to be considered ‘EU law’. Besides, it is quite
clear that, once again from the perspective of EU law, the European Court of Justice
is the final arbiter on the interpretation of EU law. Matters are, however, more com-
plicated. The access to justice provisions of Directive 2003/35 cannot be looked at
and analysed in isolation. They are embedded in a more overarching general doc-
trine: the right to an effective remedy and to a fair trial as enshrined in Article 47 of
the Charter on Fundamental Rights of the EU. And that provision finds it origins in
just another part of ‘European law’ that is Articles 6 and 13 of the European Conven-
tion on Human Rights of which the European Court on Human Rights is the final
arbiter. That treaty is, however, clearly linked to the EU Treaties. According to
Article 6(3) TEU: ‘Fundamental rights, as guaranteed by the European Convention
for the Protection of Human Rights and Fundamental Freedoms and as they result
from the constitutional traditions common to the Member States, shall constitute
general principles of the Union’s law.”®

8 See also Article 6(2) EU: ‘The Union shall accede to the European Convention for the Protection of
Human Rights and Fundamental Freedoms.’



But let us not forget the important role of the national courts. The Aarhus Conven-
tion requires the parties to submit national compliance reports. The reports show
that many countries changed their legislation to comply with the Aarhus Conven-
tion. The Constitutions in several countries declare that international treaties and
conventions can have direct effect (self-executing effect) in national the legal sys-
tem and/or take precedence over national law.

Articles 93 and 94 of the Dutch Grondwet (Constitution) provide for the applica-
tion of international law in the Netherlands. They state:

‘Article 93: Provisions of treaties and of decisions by international institutions,
which may be binding on all persons by virtue of their contents shall become bind-
ing after they have been published.’

‘Article 94: Statutory regulations in force within the Kingdom shall not be appli-
cable if such application is in conflict with provisions of treaties that are binding
on all persons or of decisions by international institutions.’

In other countries such precedency and/or primacy rules are non-existent. Further-
more, national constitutional law, written and unwritten, in several countries pro-

vides that national law must be interpreted in such a manner as to comply with in-
ternational law.

For example, it is a principle of Dutch constitutional law that domestic Dutch law
should be interpreted in the light of the public international law obligations of the
Dutch state, and in the UK the House of Lords held in the Pinochet case that the
State Immunity Act 1978 had to be interpreted in a manner which accords with pub-
lic international law.™

Having introduced the most important players, my interim conclusion is as follows.
The Meeting of the Parties, with assistance of the Aarhus Compliance Committee,
is the final arbiter regarding compliance with the Aarhus Convention. The European
Court of Justice is the final arbiter regarding the interpretation of EU law. The Euro-
pean Court on Human Rights (ECtHR) is the final arbiter on compliance with the
European Convention on Human Rights (ECHR). And, finally, national (constitu-
tional) courts are the final arbiters on matters of national (constitutional) law.

9 UK House of Lords 24 March 1999 Regina v Bartle and the Commissioner of Police for the Metropolis
and others, ex parte Pinochet [1999] UKHL 147, [2000] 1 AC 147.

10



Let us now have look at some cases and how this multi-layered system truly func-
tions.

The following two cases - one from the European Court of Justice and one from
the Dutch Council of State - illustrate the problems regarding the demarcation of
the various jurisdictions.

First, let us present the Slovak Bears case from the European Court of Justice.”® The
facts are as follows. A Slovak NGO (Lesoochrandrske zoskupenie VLK (LZV) in Eng-
lish: the WOLF Forest Protection Movement*' requested that the Slovak ministry
for the environment inform it of any administrative decision-making procedures
which might potentially affect the protection of nature and the environment or
which concerned the granting of derogations to the protection of certain species
or areas. At the beginning of 2008, LZV was informed of a number of pending ad-
ministrative proceedings brought by, i.a., various hunting associations. On the 21st
of April 2008, the Ministry took a decision granting a hunting association’s applica-
tion for permission to derogate from the protective conditions accorded to brown
bears. In the course of that procedure, it notified the Ministry that it wished to par-
ticipate, seeking recognition of its status as a ‘party’ to the administrative proceed-
ings under the provisions of Article 14 of the Slovakian Administrative Procedure
Code. In particular, LZV asserted that the proceedings in question directly affected
its rights and legally protected interests arising from the Aarhus Convention. It also
considered the convention to have direct effect. The ministry, however, argued
that LZV did not have the status of ‘party’ but of ‘participant’ or ‘interested party’.
Prior to the 30th of November 2007, Slovakian law (the second sentence of Article
83, paragraph 3, of Law No. 543/2002) gave NGOs the status of ‘parties to the pro-
ceedings’ to associations whose objective was the protection of the environment.

20 Case C-240/09 Lesoochrandrske zoskupenie, judgment of 8 March 2011.

21 See their bilingual website at http://www.wolf.sk/en/en-home.
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These associations had the opportunity to contest any decisions taken before the
Slovak courts. However, that law was amended with effect from the 1st of Decem-
ber 2007. The effect of that amendment is that environmental associations are now
classed as ‘interested parties’ rather than as ‘parties to the proceedings’. In prac-
tice, the change of status precludes those associations from directly initiating pro-
ceedings themselves to review the legality of decisions. Instead, they must request
a public attorney to act on their behalf.

In its decision of 26th of June 2008, the ministry confirmed that LZV did not have
the status of a ‘party’ to the proceedings. LZV could not, therefore, appeal against
the decision of the 21st of April 2008. Moreover, the ministry considered the Aarhus
Convention an international treaty, which needed to be implemented in national
law before it could take effect. The court held that Article 9(2) and (3) of the Aarhus
Convention does not contain any unequivocally drafted fundamental rights or free-
doms which would be directly applicable to public authorities. LZV lodged an action
against the contested decision at the Bratislava Regional Court. That court dis-
missed LZV’s application. LZV appealed to the Slovak Supreme Court, which stayed
the proceedings before it and referred preliminary questions on the interpretation
of the Aarhus Convention to the Court of Justice. In particular, it wanted to know
whether Art. 9(3) of the Aarhus Convention is directly effective within the meaning
of settled case law of the CJEU.

In short, the question is whether the CJEU itself or the competent court of a Mem-
ber State is best-placed to determine whether Article 9(3) of the Aarhus Convention
has direct effect or not? The general rule on this has been laid down by the Court in
Merck Genéricos.” In essence, the Court held in that judgment that the jurisdiction
to ascribe direct effect to a provision of a mixed agreement depends on whether
that provision is found in a sphere in which the EU had legislated. If so, EU law
would apply; if not, the legal order of a Member State was neither required nor
forbidden to accord to individuals the right to rely directly on the rule in question.
In view of the fact that the European legislature has not taken any measures to im-
plement Art. 9 paragraph 3 of the Aarhus Convention (see also the declaration of
competence supra) with respect to environmental decisions by the Member States,
one would have expected — as was also suggested by the advocate-general Sharp-
ston in this case — the CJEU would give room to the Slovak courts to decide the
matter. However, in a remarkable judgment the Court assumed jurisdiction to de-

2 Case C-431/05 Merck Genéricos Produtos Farmacéuticos [2007] ECR I-7001.



cide the matter at hand and that ‘the Court has jurisdiction to interpret the provi-
sions of Article 9(3) of the Aarhus Convention and, in particular, to give a ruling on
whether or not they have direct effect’. Basically it argued that because the sub-
stance of the dispute (hunting bears) was governed by EU law (e.g. the Habitats
Directive), it was also competent to rule on the direct effect of the Aarhus Conven-
tion. For almost every environmental dispute one must come to the conclusion that
‘it relates to a field covered in large measure’ by an EU directive (there are more
than 200 in all areas of environmental protection). This inevitably means that Article
9(3) of the Aarhus Convention would almost always fall within the scope of EU law
and, subsequently, within the jurisdiction of the CJEU.

The second case deals with the possible effects of Article 9(2) and (4) of the Aarhus
Convention in the national legal order.”> As mentioned supra, these provisions of
the Aarhus Convention have been implemented by the EU legislator by means of
Directive 2003/35. The context of this judgment was as follows. On 31 March 2010,
legislation — the Crisis and Recovery Act (Crisis- en herstelwet, Chw) — entered into
force in the Netherlands, which, amongst other things, shortens the procedures re-
quired before construction projects can commence. It covers, for example, the con-
struction of roads and business parks as well as houses and wind farms. Various
provisions of this legislation concern Dutch administrative procedural law.** Section
1.4 of the Act, for example, provides that — contrary to the first paragraph of section
8:1 of the General Administrative Law Act (Algemene wet bestuursrecht, Awb) — a
legal entity established pursuant to public law and not being part of the central
government, or an administrative body not being part of the central government,
may not appeal against a decision, if that decision is not addressed to that legal
entity or to an organ of the legal entity, or to that administrative body or the legal
entity of which that administrative body is part. What is more, section 1.6, para-
graph 2, and section 1.6a of the Crisis and Recovery Act make it impossible to lodge
a pro forma appeal: an appeal will be declared inadmissible, if it does not state the
grounds on which it is based. Interested parties have argued in a number of proce-
dures before the Council of State that these provisions are contrary to Article 9(2)
and (4), as well as others, of the Aarhus Convention. In the judgments in question,

23 Council of State 29 July 2011, LJN: BR4025. See also Council of State 17 November 2010, LJN: BO4217
and 19 January 2011, LJN: BP1342.

24 1t is, incidentally, intended to incorporate a number of provisions of the Crisis and Recovery Act in
the General Administrative Law Act so that they become generally applicable. See the legislative pro-
posal Wetsvoorstel aanpassing bestuursprocesrecht, Kamerstukken 2009/10, 32450, nr. 1-4.
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the Council of State observed:

Both the Netherlands and the European Union are parties to the Aarhus Conven-
tion. From the judgment of the Court of Justice of the European Community of 11
September 2007 in Case C-431/05 Merck Genéricos [... ], it follows that in a case like
that direct reliance on a rule from the Convention in proceedings before a national
court is not permitted, if that rule concerns a sphere in which the European Union
has laid down rules.

Under Directive 2003/35/EEC, by way of implementation of the obligations arising
under, i.a., Article 9(2) of the Aarhus Convention, Directive 85/337/EEC [...] was
amended by the insertion of Article 10a. Given that the European Union has laid
down rules in this sphere, it is not possible in these proceedings to rely directly on
Article 9(2), but it must be assessed whether national law is in conformity with the
law laid down by the European Union in this respect.*

In other words, according to the Council of State, a claimant cannot rely directly on
a provision of a mixed agreement before the national courts, if the rule laid down
by the convention concerns a sphere in which the Community lawmaker has already
laid down rules. The Council of State bases this position on the judgment in Merck
Genéricos. It is my opinion that this cannot be implied from that or any other judg-
ment of the European Court of Justice.?® On the contrary, Member States have an
independent duty in law to ensure they do not act in contravention of international
obligations entered into by the Union. When faced with the question whether a
number of provisions of Dutch administrative procedural law conflict with Article
9(2) and (4) of the Aarhus Convention, amongst others, the Council of State should
not have hidden behind Directive 2003/35. After all, under Article 216(2) TFEU,
agreements concluded by the EU are binding on the institutions of the Union and
on its Member States; this means that Member States h